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 COMES NOW Applicant A & B Irrigation District and hereby submits, by and 

through its attorney, its objection to the motion of the Idaho Ground Water Appropriators, Inc. 

(“IGWA”) to consolidate proceedings on its application for approval of IGWA’s mitigation plan 

with formal proceedings and hearing on the Amended Order of Director Karl J. Dreher dated 

May 2, 2005, and in support of said objection states: 

BACKGROUND 

 On January 14, 2005, A & B Irrigation District, Burley Irrigation District, 

Minidoka Irrigation District, Twin Falls Canal Company, American Falls Reservoir District #2, 

Milner Irrigation District, and Northside Canal Company, known as the “Surface Water 

Coalition” (“SWC”) delivered a letter to Karl J. Dreher, Director of the Idaho Department of 

Water Resources, requesting water right administration in Water District 120, and for the 

delivery of water to members of the SWC under their senior natural flow and storage water 

rights pursuant to Idaho law.  The response to this call for water delivery is governed by Rule 

040. of IDAPA 37.03.11— Conjunctive Management of Surface and Ground Water Resources.  

As required by Rule 040.01 the delivery call of the SWC pursuant to its letter stated that by 

reason of diversion of water by holders of junior-priority ground water rights within Water 

District 120 and having a common ground water supply, was causing members of the SWC to 

suffer material injury.  The Amended Order of May 2, 2005 issued by the Director was in 

response to that delivery call as required by Rule 040.01.  

 The SWC also filed with the Director on January 14, 2005 a formal Petition for 
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Water Rights Administration and Designation of the Eastern Snake Plain Aquifer (“ESPA”) as a 

ground water management area pursuant to Rule 030.01 of  IDAPA 37.03.11 of the Conjunctive 

Management Rules of the Department.  This rule allows the holders of senior-priority surface 

water rights to call for water delivery against the holders of junior-priority ground water rights 

within areas of the state not in an organized water district or within water districts where ground 

water regulation has not been included in the functions of such district or within areas that have 

not been designated ground water management areas.  The procedures to be taken in responses to 

this petition are governed by Rule 030. of the Conjunctive Management Rules.  The inclusion in 

the petition of a request for designation of the ESPA as a ground water management area is 

contemplated by Rule 030.06.  Under Rule 030.02. the department is required to consider this 

petition as a petition for contested case under its rules of procedure.  As shown by these Rules, 

the response to a formal petition under Rule 030. is substantially separate and distinct from the 

response required under Rule 040. 

 Notwithstanding the separate and distinct petitions filed by the SWC, and the 

separate and distinct responses required by the Director and the Department of Water Resources, 

there appears to have been a de facto consolidation by the Director, first indicated by the 

Director’s Order of January 25, 2005.  A subsequent Order of the Director on February 14, 2005 

again addressed and issued orders in regard to both the letter petition and the formal petition. 

 On April 19, 2005 the Director entered an Order addressing issues primarily 

involved only in the letter petition filed by the SWC.  On May 2, 2005 the Director issued an 

Amended Order, without hearing, amending the April 19, 2005 Order and again addressing 
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issues raised by the letter petition and issues raised by the formal petition of the SWC.  It is 

unclear as to who may be legally bound by the findings of facts and conclusions of law contained 

in the Amended Order of May 2, 2005, as the same was not served upon those parties who had 

answered or responded to the formal petition of the SWC after service of the petition by the 

SWC on ground water appropriators in the ESPA.  This issue may need to be addressed before 

proceeding to a hearing on the formal petition as requested by the SWC and as provided by the 

Conjunctive Management Rules of the Department. 

 Although the Amended Order of May 2, 2005 addresses factual and legal issues 

common to the entire ESPA, the Order addresses only the administration of water within Water 

Districts 120 and 130.  As part of that administration, the Director has set forth requirements for 

“replacement water”, apparently as a designed and acceptable mitigation plan, if followed by the 

holders of junior ground water rights in Water Districts 120 and 130. 

IGWA’S MOTION TO CONSOLIDATE 

 IGWA filed an “Initial Plan for Providing Replacement Water” (“Replacement 

Plan”) with the Director on April 29, 2005.  The Replacement Plan incorporates and relies 

heavily on the ground water districts’ proposed mitigation plan for the American Falls reach of 

the Snake River dated February 8, 2005 (“Mitigation Plan”).  The Replacement Plan was filed to 

comply with the terms of the Amended Order of May 2, 2005 to mitigate, in lieu of curtailment, 

the diversion under the junior water rights ordered to be curtailed in the Amended Order of May 

2, 2005.  The curtailment order and replacement water provisions were in response to the letter 

delivery call made by the SWC against junior ground water appropriators in Water District 120, 
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later expanded by the Director to include Water District 130.  At this time, there has been no 

Order approving the replacement plan, and no request for a hearing under Rule 043.02. of the 

Conjunctive Management Rules of IDWR, IDAPA 37.03.11, which provides that upon receipt of 

a proposed mitigation plan the Director will provide notice, hold a hearing as determined 

necessary, and consider the plan under the procedural provisions of §42-222, Idaho Code, in the 

same manner as applications to transfer water rights.  It is assumed that the replacement water 

plan set forth by the Director in his Amended Order of May 2, 2005 constituted a described 

mitigation plan contemplated by Rule 43.  Although the Replacement Water Plan of IGWA has 

not been approved by the Director, IGWA now seeks to reduce its obligation, which Motion to 

Reduce Replacement Water Obligation will be addressed by the SWC.  It would appear that this 

is a motion to amend the Director’s Amended Order of May 2, 2005. 

 On February 8, 2005 the American Falls-Aberdeen Ground Water District, 

Bingham Ground Water District, Bonneville County-Jefferson Ground Water District, Madison 

Ground Water District, South West Irrigation District, North Snake Ground Water District, and 

Magic Valley Ground Water District, collectively referred to as the “Applicant”, applied for the 

approval of a Mitigation Plan, which application was filed with the Director under the heading of 

“In the Matter of Ground Water Districts’ Application for Approval of Mitigation Plan for the 

American Falls Reach of the Snake River.”  In filing this Application, the Applicant ground 

water districts and irrigation district clearly understood that the approval of a Mitigation Plan 

under Rule 43 of the Conjunctive Management Rules required a notice and hearing, as 

determined necessary, under Rule 43.02 and it would be necessary to consider the plan under the 
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procedural provisions of §42-222, Idaho Code, in the same manner as applications to transfer 

water rights.  Procedural provisions include notice that shall advise that anyone who desires to 

protest the proposed mitigation plan shall file Notice of Protest with the Department within ten 

(10) days after the last date of publication and, in the event a Protest is filed, for the Director to 

conduct a hearing thereon.  The Director must also determine that no other water rights are 

injured and any change, if any, does not constitute an enlargement in use of the original right, 

that the change is consistent with the conservation of water resources within the State of Idaho, 

is in the local public interest, and will not adversely affect the local economy of the watershed or 

local area within which the source of water for the proposed use originates.   

 Motions were filed by the SWC, BOR and Idaho Power Company to dismiss the 

application for approval of the mitigation plan filed by the ground water districts and an 

irrigation district.  Protests to the application were also filed by those entities, and requests for a 

hearing were made.  Although numerous and various grounds were given to support a dismissal, 

the prevailing basis of such motions was that the ground water districts were seeking to have a 

“Mitigation Plan” approved for essentially all ground water diversions in the ESPA, while failing 

to identify the  water rights for which benefit the Mitigation Plan was proposed, the depletions in 

consumptive use components of the relevant ground water rights for which the Mitigation Plan 

was sought to be approved, a failure to demonstrate that senior surface water rights will not be 

injured, and a failure to describe the effects of existing wells, all as required by Rule 43.03 of the 

Conjunctive Management Rules.  It is also significant that the factors to be considered under 

Rule 43.03 require a determination as to the time and place replacement water is required by the 
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senior-priority water rights, the amount of replacement water necessary to offset the depleted 

effect of ground water withdrawal on the water available in the surface or ground water source at 

such time and place as necessary to satisfy the rights of diversion from the surface or ground 

water source, and the extent to which replacement water supplies or other appropriate 

compensation to a senior-priority water right is needed during a time of shortage even if the 

effect of pumping is spread over many years and will continue for years after pumping is 

curtailed.  Until the extent of material injury to senior surface water rights has been established, 

it is impossible to determine the sufficiency of any particular mitigation plan.  As there is no 

basis upon which the Mitigation Plan can be analyzed under Rule 43 of the Conjunctive 

Management Rules until an Order for the administration of the entire ESPA has been entered, 

consideration of the proposed mitigation plan is premature.  This is especially so when no 

hearing has been set for the formal petition filed by the SWC for administration of the entire 

ESPA. 

 On June 14, 2005 IGWA, allegedly on behalf of the ground water districts 

initially filing the application for approval of their Mitigation Plan, but without a substitution of 

parties, filed a motion to amend the ground water districts’ Mitigation Plan, and to consolidate 

the hearing on the Amended Mitigation Plan and A & B Irrigation District’s Mitigation Plan 

with the hearing to be held on the Order issued on the SWC’s letter request for administration in 

Water Districts 120, and later deemed to include Water District 130.  Consolidation of a hearing 

for approval of a mitigation plan for ground water diversions from the ESPA with a hearing on 

administration of ground water in Water Districts 120 and 130 is not consistent with Rule 556 of 
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the Rules of Procedure of the Idaho Department of Water Resources, IDAPA 37.01.01556.  This 

rule requires a finding that the issues are related and that the rights of the parties will not be 

prejudiced.  A & B Irrigation District would be prejudiced if it was required to proceed with a 

hearing for approval of its mitigation plan in regard to the curtailment order of May 2, 2005, 

when there has been no protest to the same.  The amendment to the Mitigation Plan of IGWA, 

and its approval has been proposed to mitigate ground water diversions within the entire ESPA, 

and not merely Water Districts 120 and 130.  A consolidation with any hearing that may be 

required to approve A & B Irrigation District’s Mitigation Plan or with the hearing on the letter 

delivery call and May 2, 2005 Order will prejudice the rights of the different parties involved in 

each proceeding involving unrelated issues.  As previously noted, it is also clear that no hearing 

would be appropriate on the mitigation plan of the ground water districts at this time, whether 

alone or in consolidation with other issues.  It should also be pointed out that the Mitigation Plan 

sought to be approved by IGWA is a mitigation plan filed for and on behalf of certain named 

ground water districts, many of which are not within Water Districts 120 and 130, and are not 

presently bound by any delivery call, and are not affected by the Amended Order of May 2, 

2005.  It would also be inappropriate to consolidate a hearing on any application for approval of 

the Mitigation Plan when there are pending Motions and Protests for Dismissal of the Plan based 

upon procedural deficiencies and the inadequacy of the Mitigation Plan, on its face.  Only after 

these preliminary matters have been resolved, and the Application for Approval of the Mitigation 

Plan is still pending, should a hearing be held and that hearing should stand alone as a separate 

and distinct contested case involving parties that received notice and elected to participate in the 
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hearing required by the Conjunctive Management Rules. 

 The application for approval of A & B’s Mitigation Plan should also stand on its 

own, as there have been no protests to said Mitigation Plan and the determinations in regard to 

approval of the A & B Irrigation District Mitigation Plan will not affect IGWA nor the ground 

water districts that have applied for approval of a Mitigation Plan to address issues that do not 

exist in the A & B Irrigation District Mitigation Plan. 

 WHEREFORE, A & B Irrigation District respectfully submits that IGWA’s 

Motion to Consolidate a hearing on the Application for Approval of A & B’s Mitigation Plan 

which may not require a hearing with a hearing to be held to approve a Mitigation Plan of 

several ground water districts and an irrigation district that is required and a hearing on a 

delivery call proceedings should be in all respects denied. 

 Respectfully submitted this 27th day of June 2005. 

     LING, ROBINSON & WALKER 

 

     By:     /s/ Roger D. Ling                                       . 
           Roger D. Ling 
           Attorneys for A & B Irrigation District 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that I have this 27th day of June, 2005, served copies of the 
foregoing Objection to Motion to Consolidate Formal Proceedings on Amended Order of May 2, 
2005 with Proceedings for Approval of Mitigation Plans upon the following parties by the 
method indicated below: 
 
C. Tom Arkoosh   US Mail, ppd 
Arkoosh Law Offices   Facsimile 
P. O. Box 32    E-mail 
Gooding, Idaho  83330 
alo@cableone.net 
 
Josephine P. Beeman   US Mail, ppd 
Beeman & Associates   Facsimile 
409 W. Jefferson   E-mail 
Boise, Idaho  83702 
jo.beeman@beemanlaw.com 
 
Scott L. Campbell   US Mail, ppd 
Moffatt Thomas   Facsimile 
P. O. Box 829    E-mail 
Boise, Idaho  83701 
slc@moffatt.com 
 
Kathleen Marion Carr   US Mail, ppd 
Office of the Field Solicitor  Facsimile 
550 W. Fort Street, MSC 020   E-mail 
Boise, Idaho  83724 
kmarioncarr@yahoo.com 
 
Karl J. Dreher, Director  US Mail, ppd 
Idaho Dept. Water Resources  Facsimile 
P. O. Box 83720    E-mail 
Boise, Idaho  83720-0098 
Attention - Administrative Assistant to Mr. Dreher: 
victoria.wigle@idwr.idaho.gov 
 
Jeffrey C. Fereday   US Mail, ppd 
Michael C. Creamer   Facsimile 
Givens Pursley, LLP   E-mail 
P. O. Box 2720 

W. Kent Fletcher   US Mail, ppd 
Fletcher Law Office   Facsimile 
P. O. Box 248    E-mail 
Burley, Idaho  83318-0248 
wkf@pmt.org 
 
Michael S. Gilmore   US Mail, ppd 
Ofc of the Attorney General  Facsimile 
P. O. Box 83720   E-mail 
Boise, Idaho  83720-0010 
mike.gilmore@ag.idaho.gov  
 
Idaho Dept. Water Resources  US Mail, ppd 
Eastern Regional Office  Facsimile 
900 N. Skyline St., Ste 200   E-mail 
Idaho Falls, Idaho  83402-6105 
rcarlson@idwr.state.id.us 
 
Sarah A. Klahn   US Mail, ppd 
White & Jankowski, LLP  Facsimile 
511 16th Street, Suite 500  E-mail 
Denver, Colorado  80202 
 
James S. Lochhead   US Mail, ppd 
Adam T. Devoe   Facsimile 
Brownstein, Hyatt & Farber   E-mail 
410 17th Street, 22nd Floor 
Denver, Colorado  80202 
jlochhead@bhf-law.com 
adevoe@bhf-law.com 
 
E. Gail McGarry PN-3100  US Mail, ppd 
U S Bureau of Reclamation  Facsimile 
1140 N. Curtis Road   E-mail 
Boise, Idaho  83706-1234 
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Boise, Idaho  83701-2720 
jcf@givenspursley.com 
mcc@givenspursley.com 
 
 
 
 
 
Allen Merritt    US Mail, ppd 
Cindy Yenter    Facsimile 
Idaho Dept. Water Resources  E-mail 
1341 Fillmore St., Ste 200 
Twin Falls, Idaho  83301-3033 
allen.merritt@idwr.idaho.gov 
cindy.yenter@idwr.idaho.gov 
 
John A. Rosholt   US Mail, ppd 
Travis L. Thompson   Facsimile 
Barker, Rosholt & Simpson  E-mail 
113 Main Ave. W., Ste 303 
Twin Falls, Idaho  83301-6167 
jat@idahowaters.com 
tlt@idahowaters.com 
 
John K. Simpson   US Mail, ppd 
Barker, Rosholt & Simpson  Facsimile 
P. O. Box 2139   E-mail 
Boise, Idaho  83701-2139 
jks@idahowaters.com 
 

emcgarry@pn.usbr.gov 
 
 
 
 
 
James C. Tucker    US Mail, ppd 
Idaho Power Company  Facsimile 
P. O. Box 70     E-mail 
Boise, Idaho  83707-0070 
jtucker@idahopower.com 
 
Terry T. Uhling   US Mail, ppd 
J. R. Simplot Company  Facsimile 
P. O. Box 27     E-mail 
Boise, Idaho  83707-0027 
tuhling@simplot.com 
 
 

  
 
 
         /s/ Roger D. Ling                                              . 
     Roger D. Ling 
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